Salt Lake City v. Tony Emerson : Brief of Appellant by Utah Court of Appeals
Brigham Young University Law School
BYU Law Digital Commons
Utah Court of Appeals Briefs
1992
Salt Lake City v. Tony Emerson : Brief of Appellant
Utah Court of Appeals
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca1
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Cheryl D. Luke; attorney for appellee.
J. Franklin Allred; attorney for appellant.
This Brief of Appellant is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.
Recommended Citation
Brief of Appellant, Salt Lake City v. Tony Emerson, No. 920744 (Utah Court of Appeals, 1992).
https://digitalcommons.law.byu.edu/byu_ca1/3735
IN THE UTAH COURT OF APPEALS 
SALT LAKE CITY, 
Plaintiff-Appellee, 
vs. 
TONY EMERSON, 
Defendant-Appellant. 
CHERYL D. LUKE 
Salt Lake City Prosecutor 
Attorney for Plaintiff-Appellee 
451 South 200 East, Room 125 
Salt Lake City, Utah 84111 
Telephone: (801) 535-7767 
Case No. 920744-CA 
(Priority No. 11) 
J. FRANKLIN ALLRED (A0058) 
Attorney for Defendant-Appellant 
321 South 600 East 
Salt Lake City, Utah 84102 
Telephone: (801) 531-1990 
BRIEF OF APPELLANT 
Interlocutory appeal from an order denying defendant's 
motion to suppress breath test evidence. The Honorable Sheila K. 
McCleve, Third Circuit Court, Salt Lake Department, Salt Lake 
County, State of Utah, issued the order being appealed from on 
October 20, 1992. 
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IN THE UTAH COURT OF APPEALS 
SALT LAKE CITY, 
Plaintiff-Appellee, ; 
vs. ; 
TONY EMERSON, 
Defendant-Appellant. ] 
i Case No. 920744-CA 
i (Priority No. 11) 
BRIEF OF APPELLANT 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction pursuant to Utah Code Ann. 
§78-2a-3(2)(d) and (3), (1953, as amended 1992). This court 
entered a minute entry granting defendant's petition for 
interlocutory review. A copy of the minute entry is contained in 
Addendum A. 
STATUTES AND CONSTITUTIONAL PROVISIONS 
The text of the following statutes and constitutional 
provisions is contained in Addendum B: 
Utah Code Ann. §41-6-44.3 
Utah Admin. R. 735-500-6 
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW 
1. Whether the failure to use a checklist, as required 
by the Department of Public Safety breath testing regulations, 
renders a subsequent test inadmissible? 
2. Whether the destruction of two printed test record 
cards renders a subsequent test result inadmissible? 
The issues presented in this case involve questions of 
law. "We review the trial court's ruling as to admissibility of 
evidence under a correctness standard." State v. Gonzales, 175 
Utah Adv. Rep 46, 47 (Utah App. 1991) (citing State v. Ramirez, 813 
P.2d 774, 781 n. 3 (Utah 1991). 
STATEMENT OF THE CASE AND NATURE OF PROCEEDINGS 
Tony Emerson was cited by Salt Lake City Police Officer 
Bret Hatch ("Officer Hatch") for Driving Under the Influence of 
Alcohol, a Class B misdemeanor, and Improper Lookout, an Infrac-
tion, on May 15, 1992. He was later charged with those same 
offenses in an Information filed by the Salt Lake City Prosecutor. 
On July 30, 1992, Appellant Emerson ("Emerson") filed his 
Motion to Suppress Evidence and Notice of Hearing. A copy of this 
motion is contained in Addendum C. The trial court took the motion 
under advisement following an evidentiary hearing held on August 
25, 1992 (R. 52). The trial judge denied the motion without 
findings in an order dated October 20, 1992. See Addendum D. 
On December 4, 1992, this court granted appellant's 
petition for interlocutory review. See Addendum A. 
Emerson is not in custody. 
STATEMENT OF THE FACTS 
On August 25, 1992, Emerson's motion to suppress evidence 
came on for hearing before Judge Sheila K. McCleve (R. 1). Emerson 
first showed the judge the Intoxilyzer 5000 Operational Checklist 
and test record card received in response to his request for 
discovery (R. 2-3). He argued that these documents were 
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inadmissible on their face because of informational gaps (R. 2). 
The test result card did not list the subject's name, the 
operator's name or any additional information (R. 4). Moreover, 
the operational checklist indicated the simple eight-step test was 
started at 14:49 and ended at 15:18, a 29-minute span (R. 3). He 
cited Utah Admin. R. 735-500-6D(2) (1990) for the proposition that 
the operational checklist and test record card must be created 
contemporaneously to be admissible (R 5-6). He also argued that 
the prosecutor should not be allowed to repair a faulty evidentiary 
link between the operational checklist and the test record card 
with the testimony of the operator because such testimony grew 
unreliable with the passage of time (R. 13-14). 
In response, the prosecutor argued that the breath 
testing regulations were mere guidelines and had nothing to do with 
the admissibility of breath testing evidence (R. 18). 
After hearing argument from both parties, the Court 
denied the motion to suppress the breath testing evidence based on 
oral argument regarding the documents alone (R. 21). Thereafter, 
the prosecutor called Officer Hatch as a witness (R. 26). 
On May 15, 1992, at 1:40 p.m. Officer Hatch was dis-
patched to the scene of a traffic accident (R. 27). He subse-
quently arrested Emerson and took him to the police station to 
administer a breath test (R. 27-28). He wrote Emerson's name, his 
police identification number and the intoxilyzer instrument number 
at the top of the Intoxilyzer 5000 Operational Checklist (R. 29). 
Then Officer Hatch wrote 14:49 beside step one of the checklist to 
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reflect when the machine was turned on (R. 30). After the machine 
warmed up for 20 minutes, (R. 31), Officer Hatch gave Emerson his 
first breath test and checked each step on the checklist as they 
went (R. 34-35). The checklist was essentially completed on this 
first administration of the breath test (R. 35). 
However, since Emerson did not blow properly into the 
mouthpiece, Officer Hatch had him take the test over (R. 31). 
Again Emerson allegedly blew an insufficient breath sample and was 
asked to retake the test (R. 31). When the third breath test 
yielded a breath alcohol result of .29, the officer wrote the time 
of 15:18 on the checklist (R. 32). Although he preserved the third 
test record card in an evidence envelope (R. 32-33), Officer Hatch 
destroyed test record cards for the first two tests (R. 35). 
Emerson called Trooper Marci McGregor ("Trooper 
McGregor") as a witness after the prosecution rested (R. 38). 
Trooper McGregor testified that the Intoxilyzer 5000 normally takes 
20 minutes to warm up and anywhere from one and one-half to five 
minutes to administer (R. 39, 41). She admitted that the only link 
between the checklist and the test record card were the intoxilyzer 
serial number and the date (R. 42). At the end of her testimony, 
Emerson rested (R. 42). 
He renewed his motion to suppress the evidence of breath 
testing on the grounds that the checklist was not executed in 
connection with the third test but the first and that the officer 
had destroyed two potentially exculpatory test record cards (R. 
44). 
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Although the prosecutor conceded Officer Hatch should not 
have destroyed the first two test record cards, she felt his 
testimony that the samples were deficient rendered this action 
unimportant (R. 45). She argued additionally that the checklist is 
merely a guide to the officer and the failure to follow it is of no 
consequence (R. 49-50). 
SUMMARY OF ARGUMENT 
The failure of Officer Hatch to complete the checklist in 
conjunction with the third breath test, as required by applicable 
regulations, render the test result inadmissible. 
Officer Hatch's destruction of two prior test result 
cards makes the third test result inadmissible. 
ARGUMENT 
POINT I 
THE FAILURE OF HATCH TO COMPLETE THE 
OPERATIONAL CHECKLIST IN CONJUNCTION WITH THE 
ADMINISTRATION OF THE THIRD BREATH TEST, AS 
REQUIRED BY UTAH ADMIN. R 735-500-6D(2), 
RENDERS THE TEST RESULT INADMISSIBLE. 
Section 41-6-44.3 codifies the findings necessary to lay 
a proper foundation for the admission in evidence of a blood or 
breath alcohol content test. Murray City v. Hall, 663 P.2d 1314, 
1320 (Utah 1983) (breathalyzer affidavits admissible if based on 
personal knowledge and prepared in accordance with regulatory 
standards). More specifically, Section 41-6-44.3(3), Utah Code 
Ann. (1953, as amended), requires that the judge find not only the 
indicia of trustworthiness in the preparation of documents 
regarding breath alcohol content listed in subsection (2) but 
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compliance with regulatory standards for the administration of 
breath alcohol tests. State v. Vigil, 772 P.2d 46 9, 471 (Utah App. 
1989) (once government demonstrates compliance with the statute and 
administrative rule, test is presumed valid and consequently 
admissible) (emphasis added).) In other words, the failure to show 
compliance with applicable breath testing regulations bars 
admission of the breath alcohol test result. Cf. Williams v. 
Schwendiman, 740 P.2d 1354, 1357 (Utah App. 1987) (state's 
inability to show proper calibration or maintenance of breath 
machine under standards set by Commissioner of Public Safety 
created a lack of trustworthiness in test result). 
In this case, the regulatory language at issue is Utah 
Admin. R. 735-500-6D(2)1. It states in pertinent part: 
(2) Written checklists, outlining the method 
of properly performing breath tests shall be 
available at each location where tests are 
given. Test record cards used in conjunction 
with breath testing shall be available at each 
location where tests are given. Both the 
checklist and test record card, after 
completion of a test, should be retained by 
the operator. 
Id. (Emphasis added.) 
The plain language of this regulation reveals that it is 
a mandatory standard for the administration "of chemical analysis 
•^tah Admin. R. 735-500-6 has been repromulgated at Utah 
Admin. R. 714-500-6 under the "Rule for Chemical Analysis Standards 
and Training." 
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of a person's breath."2 §41-6-44.3(a), Utah Code Ann. (1953, as 
amended). It indicates "the method of properly performing breath 
tests as outlined in the checklist" shall be present at all testing 
locations." Supra, (emphasis added). The written checklists are 
a safeguard to ensure the test is performed properly or validly. 
Conversely, the operator may improperly perform the breath test 
when he fails to follow the written checklist step by step. 
Additionally, the regulation speaks of retaining both the 
checklist and the test record in the singular. Id. This language 
at least implies that each time a breath test is administered the 
operator must contemporaneously complete a written checklist. 
Officer Hatch did not comply with the regulatory mandate 
to properly complete a written operational checklist each time he 
gave Emerson an intoxilyzer test (R. 35). In fact, the only 
relationship the intoxilyzer checklist created here bears to the 
third test record card is that 15:18 was written beneath step eight 
(R. 32). Thus, his failure to fill out the written checklist 
contemporaneously with the execution of the third breath test in 
compliance with Utah Admin. R. 735-500-6D(2) makes the test result 
inadmissible for lack of foundation. 
The prosecution may argue that Officer Hatch's failure to 
contemporaneously execute a written checklist while he administered 
the breath test does not affect admissibility because the machine 
2The legislature has delegated the authority to establish 
standards for the administration and thus admissibility of the 
breath test to the Commissioner of Public Safety. Layton City v. 
Watson, 733 P.2d 499, 500 (Utah 1987). 
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printed a test result.3 This argument ignores the fact that in 
Utah the Commissioner of Public Safety establishes standards for 
the administrations of breath tests. Utah Code Ann. §41-6-44.3(a). 
The prosecution must demonstrate compliance with these regulatory 
standards or the test is invalid. See, e.g., State v. Vigil, 772 
P.2d 469, 471 (Utah App. 1989) (State proved compliance with 
routine 40-day calibration reguirement and test was presumed 
valid). 
Non-compliance with regulatory standards for the 
administration of breath tests cannot be cured by the testimony of 
any witness. State v. Kost, 785 S.W.2d 936 (Tex. App.-San Antonio 
1990). Cf. State v. Rolison, 733 P.2d 326 (Hawaii App. 1987) 
(court rejected argument that intoxilyzer was fail-safe if result 
printed because agency supervising breath testing had not so 
ruled). 
Scientific director of the Department of Public Safety 
testified that giving two breath tests on an Intoxilyzer 5000 did 
away with the need for a 15-minute period of continuous obser-
vation. Id. at 938. The court rejected that position because 
nothing in the applicable statute or regulation gave authority to 
such a person to vary the continuous observation period required by 
regulation. Id. at 940. Likewise, here, no legislative or 
regulatory authority allows the prosecution to vary the requirement 
that a written operational checklist be filled out each time a 
3The prosecutor took this position in the trial court (R. 47-
50). 
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functioning normally. The subject can have his counsel and an 
expert review the printed card for irregularities or exculpatory 
results. Because the first two tests record cards were destroyed, 
Emerson is denied that safeguard. Consequently, the evidence of 
the third breath test should be suppressed in this case. 
In Montano v. Superior Court of Pima County, 719 P.2d 271 
(Ariz. 1986), the Arizona Supreme Court articulated three reasons 
why the state's failure to assist a suspected drunk driver to 
obtain a chemical test should result in dismissal of the alcohol 
driving charge. Id. at 275. Although Montano was decided on state 
constitutional grounds, those policies apply with equal force to 
Emerson because Officer Hatch took affirmative action to destroy 
the other two test record cards. His more culpable actions 
highlight the importance of these policies. They are that the 
State is in a unique position to gather evanescent evidence in a 
DUI case, the test result is virtually dispositive of guilt and 
collecting the evidence places only a slight burden on the State. 
Id. Here, Officer Hatch was the only one who administered a 
chemical test to Emerson, and it would not have required any 
additional effort to save test record cards one and two. Given 
this slight burden of the City to preserve these records and their 
unique evidentiary value, it would be grossly unfair to allow the 
admission of evidence of the third breath test. 
CONCLUSION 
For any or all of the foregoing reasons, the trial 
court's denial of the appellant's motion to suppress evidence 
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circumstances of Jhear jrcparapciplndicaie their j t n p ^ o r t h i n e s s ^ ^ ~' 
(3) If the judge fin&'1t£tift^ 
and the conditions of S u b s c ^ o ^ is a pj^imgfaOT^ 
that the test results are valid andlbrther foundation foTmtroduction of the 
evidence is unnecessary 
ftnnBNDUM C 
J. FRAN IN ALLRED, P.C. #Av,^8 
Attorney or Defendant 
221 So^tv 600 East 
Salt Lake City, Utah 84 102 
Telephone (801) 531-1990 
IN riE THIFD CIRCUIT CCURT IN AND FOR SALT AKE ' }IWTY 
STATE OF UTAH, SALT LAKE DEPARTMEh ; 
SALT LAKE CITY, 
vs. 
TON/ EMEF ON, 
Plaintiff, 
MOTION TO SUPPRESS V.DENCE 
AND NOTICE OF dEARI G 
Judge Sheila <. Mc ]«-ve 
Case No. 925C 14647 T< 
Defendant. 
The defendant above naraed hereby ;?cves the C a r t < r^ an Order 
Suppressing the b rea th t e s t evidence in the above e n t i t ' e l case on 
the grour <s and for the reasons t h a t a p p l i c a b l e pr cedu> <^ s were not 
corp l ied / i t h in the c r e a t i o n of the t e s t . 
WHEP TORE, tne Defendant prays t h a t the saru be £ v t ressed . 
DATI ) t h i s of J u l y , 1992. 
/ J / FRANKLIN AI LRED ' 
At torney for the De endant 
NOTTCP Of HEARING 
I. IV L FL/ rMIFF V.'E '.AMED ;ND TO IT'S ATTORNE/ CHER L LUKE: 
You < nd each of you will please Notice that the e1enaantfs 
Motion to Suppress the breath test evidence w 11 c ™ on for 
nearmg be tore the Honorable Judge Sheila McCleve, in he m courtroom 
in the Third Circuit Court Salt Lake Department or Tues a^  , August 
25, 1992, at the hour of 2:00 p.m. Of the foregemg, lease take 
notice anr govern yourselves accordingly. 
DATE: t m s yO^~ day of July, 199_2 
^/franklin Al Lred 
Attorney for tie De erdant 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of th » "oregoing 
MOTION TO SUFFFESS EVIDENCE AND NOTICE OF HEAFING, v? 3 mailed 
postage prepaid to: 
Salt Lake City Prosecutor's Office 
231 } ast 400 South 
Salt Lake City, Utah 84111 
DATEi» this <^? day of July, 19 
pnnRNDUM P 
J. FRANKLIN ALLFED, P.C. #A0C5 8 
Attcrrey for Deferdant 
:. . ac-tr. CC3 Zc bt 
S^ lc Lake City, LU". 84102 
Te_ep"cre: (':01) 53I-19SC 
IN THE THIRD CIRCUIT COURT IN AND FCR SALT LAKE CCUNTI 
STATE CF UTAH, SALT LAKL" DEPARTMENT 
SALT 
vs. 
TONY 
LAKE CITJT 
EMERSON, 
Plaintiff, \ 
Defendant, ) 
i ORD 1^  ON DEFENDANT'S 
) TO 2^?~RESS EMDENCE 
Juuce Sneila McCle/e 
1 Case No. 925C14647TC 
MOTION 
Tne Motion of tr.e Defendant accve ra~ed to suppress the breath 
test evidence m the above entitled case ca~e cr regularly for 
hearing before the. Honorable Sheila McCleve in ner courtroom in 
tne Salt Lake Circ.it en Tuescay, August 25, 1992, at tne hour of 
2: CO p.m. testin>ny was received a^ d counsel arched tneir 
respective positions and having restec a^ d t*e Court being fully 
acvised and having consicer the ratter, new therefore, makes the 
following Order: 
The Motion of the Deferdant to Suppress the Evidence is 
denied. 
DATED this "® day of October, 1992. 
Sheila McCleve 
Circuit Court Judge 
FiLtU 
OCT 2 0 1592 
Tr.ifc: Circ-*. CCu^. 
MAILING CERTIFICATE 
I hereby -certify that a true a.-:" correct copy of the foregoing 
ORDER, was rr.ailed postage prepaid tc : 
SALT LAKE (IT PROSECUTOR'S OFFICE 
J ^ Lr.S* s i c S u u i n 
b / \ - _ . i-.~»*r\i. < - i I , f i rvM . C h i l l 
/"L SL'r^^ cay of October 
y 
